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1. 8:31 AM CASE NUMBER:  C22-02440 
CASE NAME:  ALLEN BHAK VS.  VIKAS PATEL 
 HEARING ON ORDER TO SHOW CAUSE IN RE:  OSC FOR PRELIMINARY INJUNCTION TO PREVENT 
FORECLOSURE SALE  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is an Order to Show Cause as to Why A Preliminary Injunction Should Not Issue to 

Prevent the Foreclosure Sale ("OSC") issued by the Court on November 30, 2022 in conjunction with a 

Temporary Restraining Order enjoining the foreclosure sale of the real property located at 5022 

Gloucester Lane, Martinez, California 94553 ("Property"). For the reasons set forth, and subject to the 

conditions stated in this ruling, a preliminary injunction shall issue enjoining and restraining the 

conduct of the foreclosure sale against the Property.  

Among other conditions set forth below, this ruling is conditioned upon Plaintiff filing an executed 

version of his declaration dated November 28, 2022 filed in support of his Ex Parte Application, 

updated to reflect the date of his actual execution of the declaration, prior to or not later than the 

time of the hearing on the OSC, and concurrently Plaintiff shall supply a courtesy copy to the Court 

and serve a copy on defendants.  

Background 

The Property is Plaintiff's primary residence and is encumbered by a deed of trust in the stated 

amount of $450,000 in favor of defendant Vikas C. Patel as beneficiary (the "$450,000 Trust Deed"). 

(Compl. ¶¶ 3, 4; Bhak Decl. ISO Ex Parte App. Filed 11/30/2022 ("First Bhak Decl.") p. 1, ll. 21-22; RJN 

ISO Ex Parte App. Exh. A.) On June 28, 2022, a Notice of Default and Election to Sell ("NOD") was 

recorded by defendant The Foreclosure Company, Inc. stating the amount then due under the 

$450,000 Trust Deed was $520,019.24. (RJN ISO Ex Parte App. Exh. B.) The Notice of Trustee's Sale 

("Sale Notice") recorded in connection with the foreclosure of the $450,000 Trust Deed states the 

amount owed is $544,299.56. (First Bhak Decl. p. 2, ll. 16-17 and RJN ISO Ex Parte App. Exh. C.) 

The amount stated in the NOD includes interest calculated at the rate of 10% per annum. (Patel Decl. 

filed 11/30/2022 ("First Patel Decl.") ¶ 14 and Exh. 4.) (See also Patel Decl. filed 12/9/2022 ("Second 

Patel Decl.") ¶ 17 and Exh. 4.) The 10% rate is different from the 18% interest rate set forth in the 

$450,000 promissory note ("First Note") secured by the $450,000 Trust Deed. (First Bhak Decl. p. 2, ll. 

5-7; First Patel Decl. ¶ 14 and Exh. 1; Second Patel Decl. ¶¶ 5, 15, 17, and Exh. 4.) The Notice of 

Trustee's Sale ("Sale Notice") also includes interest on the First Note debt calculated at 10% interest. 

(First Patel Decl. ¶ 14 and Exh. 4.)  

Bhak's Reply Declaration states he did not receive any loan of $450,000 from Patel and that there is 

no consideration for the $450,000 Trust Deed. (Bhak Decl. filed 12/15/2022 ("Second Bhak Decl.") p. 

2, ll. 5-9.) In his declaration in opposition to the OSC, Patel states the $450,000 First Note and Trust 

Deed reflect a prior transaction between the parties in which Patel loaned Bhak that sum, and that 
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Patel asked for the First Note and $450,000 Trust Deed for the prior outstanding loan as a condition 

for his making Bhak a new loan in March 2021 to be secured by other properties located on Gregory 

Lane in Pleasant Hill. (Second Patel Decl. ¶¶ 3-7, 11.) 

Plaintiff filed his Ex Parte Application for a temporary restraining order and OSC on November 30, 

2022, the day before the scheduled foreclosure sale. The Court granted the temporary restraining 

order, and set the hearing on the OSC for this date along with a briefing schedule 

Standards Governing Request for Preliminary Injunction  

The decision to grant or deny a preliminary injunction "generally rests in the sound discretion of the 

trial court." (Millennium Rock Mortgage, Inc. v. T.D. Service Co. (2009) 179 Cal.App.4th 804, 808.) "In 

determining whether to issue a preliminary injunction, the trial court considers two related factors: 

(1) the likelihood that the plaintiff will prevail on the merits of its case at trial, and (2) the interim 

harm that the plaintiff is likely to sustain if the injunction is denied as compared to the harm that the 

defendant is likely to suffer if the court grants a preliminary injunction. [Citation omitted.]" (Id.) (See 

also White v. Davis (2003) 30 Cal.4th 528, 554; Butt v. State of California (1992) 4 Cal.4th 668, 677-

678.) The party seeking the preliminary injunction has the burden of showing all elements necessary 

to support its issuance. (O’Connell v. Superior Court (Valenzuela) (2006) 141 Cal.App.4th 1452, 1481.) 

" 'The ultimate goal of any test to be used in deciding whether a preliminary injunction should issue is 

to minimize the harm which an erroneous interim decision may cause. [Citation.]' " (White v. Davis, 

supra, 30 Cal.4th at 554 [emphasis in original, quoting IT Corp. v. County of Imperial (1983) 35 Cal.3d 

63, 73].) The Court must determine whether there would be greater injury to the defendant resulting 

from granting the injunction or to the plaintiff from refusing injunctive relief under the circumstances. 

(Association for Los Angeles Deputy Sheriffs v. County of Los Angeles (2008) 166 Cal.App.4th 1625, 

1634 [citing Continental Baking Co. v. Katz (1968) 68 Cal.2d 512, 528].) 

Analysis 

Plaintiff's Complaint alleges five causes of action for (1) cancellation of instruments (the NOD and Sale 

Notice) as the documents state a claim on a debt that exceeds the amount legally recoverable on the 

First Note, (2) violation of the Rosenthal Fair Debt Collection Practices Act, Civil Code § 1788 et seq. 

("Rosenthal Act"), (3) wrongful foreclosure, (4) negligent misrepresentation, and (5) usury. Patel 

timely filed opposition to the OSC.  

A. Reasonable Probability of Prevailing  

Patel's opposition does not contest that the 18% interest rate provided in the First Note exceeds the 

legal rate under the usury laws. Patel does not argue, or present any evidence, that he is an exempt 

lender under the usury laws or that the transaction subject to the First Note and $450,000 Trust Deed 

is not subject to the usury limitations.  

1. Usury Claim 

Patel admits the First Note provides for an interest rate of 18%. Patel also admits the NOD and Sale 
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Notice calculate interest on the First Note and the amounts secured by the $450,000 at the rate of 

10% interest, an implicit admission that the 18% percent interest rate stated in the First Note is 

usurious and that Patel is subject to the 10% interest rate limit under California Constitution Article 

XV, section 1. (Korchemny v. Piterman (2021) 68 Cal.App.5th 1032, 1042 [usury is based on California 

Constitution Article XV, section 1, citing Southwest Concrete Products v. Gosh Construction Corp. 

(1990) 51 Cal.3d 701, 705].) 

Patel asserts Bhak is a real estate agent. (First Patel Decl. ¶¶ 2, 3; Second Patel Decl. ¶¶ 2, 3.) While 

as a general matter loans made by or arranged by a real estate broker can be exempt from usury, 

loans in which the real estate agent or broker is a borrower are not subject to the exemption. (Green 

v. Future Two (1986) 179 Cal.App.3d 738, 742 [loan to a real estate broker as borrower is neither 

made by nor arranged by the broker and does not qualify for usury exemption]; Winnett v. Roberts 

(1986) 179 Cal.App.3d 909, 917 [loan in which real estate broker is borrower is not exempt as broker 

neither made the loan nor arranged the loan within the meaning of the exemption].) 

" ' "When a loan is usurious, the creditor is entitled to repayment of the principal sum only. He is 

entitled to no interest whatsoever. [Citations.]" [Citation.]' [Citation omitted.] 'The attempt to exact 

the usurious rate of interest renders the interest provisions of a note void. [Citations.]' [Citation 

omitted.] " (Hardwick v. Wilcox (2017) 11 Cal.App.5th 975, 979 [quoting Gibbo v. Berger (2004) 123 

Cal.App.4th 396, 403 and Epstein v. Frank (1981) 125 Cal.App.3d 111, 122–123, respectively].) (See 

also Korchemny v. Piterman, supra, 68 Cal.App.5th at 1042 [same].) 

The facts are essentially undisputed that the First Note contains a usurious interest provision, a 

provision which is void under the foregoing authorities. As a result, the amount claimed to be due to 

lender under the First Note and $450,000 Trust Deed that are set forth in the NOD and Sale Notice 

exceed the amount the lender can validly demand, because the lender is not entitled to recover the 

interest on the loan, only the principal amount of the loan. Further, these parties' declarations raise 

serious disputes regarding whether Patel loaned Bhak funds in consideration for the principal 

obligation of the First Note and the $450,000 Trust Deed on which Patel seeks to foreclose. Plaintiff 

has demonstrated a reasonable probability of prevailing on his fifth cause of action for usury.  

2. Cancellation of Instruments 

Civil Code section 3412 provides that "[a] written instrument, in respect to which there is a 

reasonable apprehension that if left outstanding it may cause serious injury to a person against whom 

it is void or voidable, may, upon his application, be so adjudged, and ordered to be delivered up or 

canceled." Plaintiff is required to demonstrate on a cancellation of instruments claim that the 

instrument is either void or voidable, and " 'there is a reasonable apprehension of serious injury 

including pecuniary loss or the prejudicial alternation of one's position.' [Citation omitted.]" (Weeden 

v. Hoffman (2021) 70 Cal.App.5th 269, 294 [quoting Thompson v. Ioane (2017) 11 Cal.App.5th 1180, 

1193–1194].) 

A primary purpose of a Notice of Default is to apprise the borrower of the amount in arrears to 
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provide the borrower an opportunity to cure, and the notice of default must set forth the correct 

amount due. (Ram v. OneWest Bank (2015) 234 Cal.App.4th 1, 17; Sweatty v. Foreclosure Co. (1985) 

166 Cal.App.3d 273, 278.) The notice will be considered defective if the defect is material and causes 

prejudice. (Ram v. OneWest Bank, supra, 234 Cal.App.4th at 17.) Setting aside the dispute over 

whether Bhak owes the $450,000 principal amount of the debt, the interest included in the Sale 

Notice according to Exhibit 4 to the two Patel Declarations is over $87,000. The claim for interest in 

the NOD and Sale Notice makes those documents materially in error and prejudicial to Bhak. Bhak has 

demonstrated a reasonable probability of prevailing on his cause of action for cancellation of 

instruments as the NOD and Sale Notice materially misstate the amount legally due under the 

$450,000 Trust Deed, at a minimum based on the inclusion of substantial, usurious interest Patel is 

precluded from recovering.  

B. Irreparable Harm and Balance of the Harms 

Balancing the harms between the parties, the Court finds issuance of a preliminary injunction to 

maintain the status quo while Plaintiff's claims are litigated is warranted. The Court finds the harm to 

Plaintiff may be irreparable and that monetary relief is inadequate because the foreclosure by Patel 

would cause Bhak to lose his residence. (See, e.g., Civ. Code § 3387 ["It is to be presumed that the 

breach of an agreement to transfer real property cannot be adequately relieved by pecuniary 

compensation. In the case of a single-family dwelling which the party seeking performance intends to 

occupy, the presumption is conclusive."];  

Patel has a deed of trust to secure his claim for repayment of the amounts owed on the First Note 

once those amounts are established. Other than delay, Patel has not presented evidence of other 

specific harm he will suffer if his foreclosure is deferred for some additional time.  

C. Bond and Other Conditions 

Code of Civil Procedure section 529 requires a party who obtains a preliminary injunction to post an 

undertaking. In addition to the undertaking, the Court imposes certain conditions on the granting and 

continuation of the injunction to further protect Patel and his interests in the Property and the 

$450,000 Trust Deed while the injunction remains in place. 

First, this ruling granting the preliminary injunction is conditioned upon Bhak filing prior to or by the 

time of the hearing a fully executed and dated version of the First Bhak Declaration filed without a 

signature on November 30, 2022 and providing the Court a courtesy copy of the executed 

declaration, as well as serving defendant with the signed declaration.  

Second, as a condition to preliminary injunction becoming effective, Plaintiff shall post a bond or 

undertaking in the amount of $3,500 pursuant to Code of Civil Procedure section 529. This amount 

reflects the Court's assessment of the estimated attorneys' fees that Patel may incur to demonstrate 

the injunction was wrongfully issued ($2,500) and to cover other incidental damages Patel may suffer 

if events later demonstrate the preliminary injunction should have been issued. (See, e.g., Oiye v. Fox 

(2012) 211 Cal.App.4th 1036, 1062 [court considers the attorneys' fees defendant is likely to incur to 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
JUDICIAL OFFICER: EDWARD G WEIL 

HEARING DATE:  12/22/2022 
 

 

5 

 

dissolve the injunction and the strength of moving party's showing of the probability of prevailing as a 

factor]; Abba Rubber Co. v. Seaquist (1991) 235 Cal.App.3d 1, 14 ["the trial court’s function is to 

estimate the harmful effect which the injunction is likely to have on the restrained party, and to set 

the undertaking at that sum."].) 

Third, the Court imposes the following additional conditions in balancing the harms and considering 

potential harm to defendants if the injunction later proves to have been improvidently issued:  

(a) Plaintiff shall maintain in effect a standard homeowner's insurance policy naming 

defendant Patel as additional an additional insured, and shall provide Patel's counsel proof of such 

insurance on or before January 17, 2023;  

(b) Plaintiff shall timely and fully pay all property taxes and other assessments against the 

Property, and all liens senior in priority to the $450,000 Trust Deed;  

(c) Plaintiff shall timely and fully pay all utilities and other expenses associated with 

maintaining the Property;  

(d) Plaintiff shall keep the Property free from mechanic's liens;  

(e) Plaintiff shall not further encumber the Property during the pendency of the injunction;  

(f) Plaintiff shall not directly or indirectly transfer his ownership interest in the Property, or 

any legal or equitable interest in the Property, while the preliminary injunction remains in effect. 

The Court's ruling on the preliminary injunction is not a ruling on the merits of the claims in the 
action. (See Continental Baking Co. v. Katz (1968) 68 Cal.2d 512, 528 ["[t]he granting or denial of a 
preliminary injunction does not amount to an adjudication of the ultimate rights in controversy"]; Yee 
v. American National Ins. Co. (2015) 235 Cal.App.4th 453, 457-458.) The Court retains jurisdiction to 
modify or dissolve the preliminary injunction, including based on Plaintiff's failure to comply with the 
conditions set forth in this ruling. 
 

 

  
    

2. 9:00 AM CASE NUMBER:  C22-01157 
CASE NAME:  KAM TAM VS.  TOTAL LENDER SERVICES INC. 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED FROM AUTOMATIC STAY  
FILED BY: TAM, KAM HONG 
*TENTATIVE RULING:* 
 
Continued by stipulation to January 26, 2023 at 9 a.m. 
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3. 9:00 AM CASE NUMBER:  MSC20-02287 
CASE NAME:  HAND VS SPREAD YOUR WINGS, LLC 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL  
FILED BY:  
*TENTATIVE RULING:* 
 
Granted.  Pursuant to CRC 3.1362(e), counsel are directed to serve the order granting the motion on 
defendant.  The order relieving counsel will not be effective until proof of service of a copy of the 
signed order on the client has been filed with the court. 
 

 

  
    

4. 9:00 AM CASE NUMBER:  MSC22-00460 
CASE NAME:  NATURA MANAGEMENT VS AGRA TECH, ET AL. 
 HEARING ON DEMURRER TO:  1ST AMND CRS-CMPLT OF AGRA TECH INC.  
FILED BY: NATURA DEVELOPMENT, LLC 
*TENTATIVE RULING:* 
 
The Court continues the hearing on this motion to 12/29 at 9:00 a.m. 
 

 

  
    

5. 9:00 AM CASE NUMBER:  MSC22-00460 
CASE NAME:  NATURA MANAGEMENT VS AGRA TECH, ET AL. 
 HEARING ON DEMURRER TO:  1ST AMND CRS-CMPLT OF AGRA TECH, INC.  
FILED BY: GATEWAY INDUSTRIAL PRODUCTS 
*TENTATIVE RULING:* 
 
The Court continues the hearing on this motion to 12/29 at 9:00 a.m. 
 

 

  
    

6. 9:00 AM CASE NUMBER:  MSC22-00460 
CASE NAME:  NATURA MANAGEMENT VS AGRA TECH, ET AL. 
 *HEARING ON MOTION IN RE:  MTN TO STRIKE PORTIONS OF 1ST AMND CRS-CMPLT OF AGRA 
TECH INC.  
FILED BY: GATEWAY INDUSTRIAL PRODUCTS 
*TENTATIVE RULING:* 
 
The Court continues the hearing on this motion to 12/29 at 9:00 a.m. 
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7. 9:00 AM CASE NUMBER:  MSN21-1755 
CASE NAME:  MARK S. VS STATE OF CALIFORNIA 
 *HEARING ON MOTION IN RE:  TO COMPEL FURTHER PRODUCTION OF DOCUMENTS  
FILED BY:  
*TENTATIVE RULING:* 
 
Hearing required. 
 

 

  
    

8. 9:00 AM CASE NUMBER:  MSN21-1755 
CASE NAME:  MARK S. VS STATE OF CALIFORNIA 
 *HEARING RE:  FURTHER CASE MANAGEMENT CONFERENCE 
FILED BY:  
*TENTATIVE RULING:* 
 
Appearances required. 
 

 

  

 


